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(1) 
STATEMENT OF QUESTIONS PRESENTED 
1. “hether the lower Court committed rever- 


sible error in refusing to ceclare a mistrial on 


police officer's testimony on cross examination 


that the name of the appellant vas identified fron 


tolice pictures of known narcotics users. 


2. ‘hether the trial Court denied cefendant 
a fair trial in instructing the jury concerning defense 
counsel's contents upon the credidility of complainant’ 


police officer. 


JURISDICTIONAL STATEVENT 

STATE'ENT OF THE C*SE 

ST’TE“ENT OF POINTS 

SUAPY OF ARGUMENT 

ARCUMENT: 

I. It vas Error for the District Court 

to cenv Appellant's “‘otion for a ‘‘istrial 
Based on the Voluntarv, Unresnonsive 


Statements of the Police Officer on Cross 
Examinationinn, sinc: scmiciuce so) weilich seiros iefeiel cel collO 


The Court Erred in Directinz The Jury To | 
Disrezard The \rgunents of Defense Counsel 
Nith Besnect To The Crecibilitv of the 
Police 9fficer Conplainant ...... . 13 


CONCLUSION 2. 2 6 2 we we ew 


TASLE 9F CASES 
Billeci v. United States, 87 US App. 5.C. 
274, 184 F 2d 394 2 ww ww ew ee 
B3illines v. United States, 42 A\rp.D.C. 415 
42 Anpn.9.C. 416 2. 2. 2 ww ew 


Beyd v. United States, 142 US 45), 
1077, 1079, 12 Sun.Ct.Rep.292. 
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CTIONAL STATEYENT 


The jurisdiction of this Court is invoked under 


Section 1291, Title 28 of the United States Code ‘and 


Rule 37 of the Federal Rules of Criminal Procedure. 
This is an anpeal from a judgtent of conviction entered 
by the lower Court on a jutv verdict (J.A. 


This apreal was filec Apri >, 1962 (J.A. 


and convicted in the United States 


Columbia, 


Judce Alexander 
Sroe-count indictrent 
s of the Federal Narcotics 
\, of Title 2S and Section 174 
le United < s Code, pertainine to the 


of concealment and sale of 


same to have Deen imported contrary 


1962, appellant ‘vas 


This appeal was 


the ellesed crime was one Jobn 
officer, who, et the tine of the 
the Police Denarttcnt 2 noriod 
Officer ileath 
“rag cruisin? 
», and between 
sa aman whet he identified 2t 
eonellzat, walkins vith one Carmelita 
ne pullec over to tie curb and the 
woman cence over to tis CAT. Sic asked wert he was 701n7 
end was told that he "25 looting, which meant that he was 


trying to purcs narcotics”. ‘fter 2 pricf conversation, 


the vomen, whom the officer mad known sreviously, 2nd the 


appellant entered Ris car and they vroceedcd to the 600 


block of 7 Street. an that point, th- officer azve the 
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‘roman 36.00 to purchase three capsules of heroin for hin, 
and she, in turn, save the $6.96 to the appellant. The 
appellant thereupon left the car and valked to 7t* and 9 
Streets and out of vie of te officer. At about 7:20] Pos, 
anpellant returned to the car and sot in. ‘A>pellant harded 
a quantity of capsules to the ‘oman, who, in turn, handed 
three cansules to the cfficer (J.A. 4). These cersules, 
accordine to the testimony of the chevist, contained narcotic. 

which capsules vere later submitted to 

envelone vas introduced into evidence. 

envelope had written on it the names Carmelita Lindsey and 
John Doc. On cross examining . the police officer concern- 
ing the envelope, counscl for aprellant ineuired 2s to why 
the name John Doe was on the envelore, to which the witness 
answercd: "I did not know the name, at the tine, of the 


defendant". Je was thereucon askec: ‘hen did vou fine out 


defendant's name?" to which the police officer testified: 


"At a later date, I was shown pictures of various knorn 


narcotics users in the District of Columbia and he was 


identified from police photos" (J.A. S). 


Defense counsel moved the trial Court to declare 2 
mistrial on the basis he forecaine testimony. The Court 
over-ruled the motion, ste ins ny Soe vou in-uired 2s to 
how he ascertained t aM he defendant. If course, 


vou did not exnect him to give that ans-er but the ansver 


was responsive to vour on auestion" (J.A. 5,6). 


argument by defense counsel, the 
» officer complainant was challenced. 
f the government was predi- 
fficer; that he had admitted 
that an undercover men is 
has to be, if he is 
esnecially in the type of 
Counsel referre 
the sitness] on the truth, 
whether this man vas telling 
Ye Ars 
triel Court told the 
for the "asnersions 
by counsel for 
instruct vou to disregard them. The most 
soy zhout those st2tements is that 
beon made’ (J.A. 12,13). The defense 
the charge renucsted the Court in 
Ccurt, to ate that the credi- 
bility of 2 police 
ig not immune from att2ck. This rerucst 
"thot I would be less than 


not sny to you thit I consider those renarks 


unwarranted and bevond the bounds of proper advocacv"(J.4.16). 


3ased entirely upon the evidence of the police officcr as 
to “hat took place or Avril 24, 1961, the jury returned 1 


verdict of guilty. 
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STATEMENT OF POINTS 


1. It was error for te District Court to ccny | 
appellant's motion for 2 7istrial based on the sm a = 
unresponsive statements of the police officer | 
examination. 

2. The Covrt erred in directing the jury to 
disregard the arguments of defense counsel vith respect 


to the credibility of the nolice officer conplainent. 


SUMIARY OF ARGUSENT 


The non-responsiv2, voluntary statement the nolice 
officer, when asked when he learned the nane of the appellant, 
that appellant was identified frem police pictures £ known 
narcotics users, Was orejudicial error. This eee Oe, 2 
trained police cfficer, as bevond the scope of the ouestion, 
resulted in bringing before the iury evidence of bad char- 
acter and of the commission of other crimes to the great 
prejudice of annellant. The Court erroncous ly stoted thit 


counsel 2ad evoked the answer, failed to admonis’ the jurv, 


and erred in not declaring « mistrial. 


testinony of the police officer vho was operating asjan 


The entire case aginst appellant was based upon the 
| 


undercover wan. Counsel's araument to the jury attacking 
| 

the credibility of this witness went without objection by 

either the prosecution or the Court. In directing the 


jury to disregard counsel's argument, the Court, in effect, 


told the jury that they were tc believe the police officer 


ition the ouestion of 


effect ef this was to 


to donv appell- 
veluntiarv, unres- 
on cross eximinntion. 
jurv to disres7rd 
resvect to the 
r conniaintint. 
prejudici2l error 
on the vclice cfficer testifiec on cross 


ex2minetion anpellant's pricr criminal activities. 


as nonears fron the records (J.4. 5) 


us why vou had the aane 


rae? 
Jae 


nt the tine, of the 


fine out the defendant's name? 


lster date I was shown pictures of v-rious 

norestic users in the District of Columbic 
pa bo ues deentitied fron 29lic¢ photos." 
(E-r'asis sunrlie<7) 


Tacreafter, 2npelicat's notion for nistrial was denied 


S). In denyine the notion, the lower Court errencously 


stated tat counsel ’ ned the door te the ansver civen 
when he asked “how the officer ascertained the nie of the 


appellant. From the record, it is clear that counsel did 


not ask how, but "men", The officer's ansver night uell 


have ended ,as a matter of fact should have enced, with the 
| 
first vords of his answer, which vere “at 2 later daty .. ." 


or he might have siven the dtte or apnroxinste ente ef the 


2llesed identification. The officer went bevond this, 


however, and ansvered @ ouestion hich had not been agked 
him when he stated ", . .I vas siovn pictures of vericus 
narcotics users in the District of Czlunbi- and he vas 

i 
identified from rolice ptectos". : 


The prosecution nade no effort on dircct exeninction 
| 
to offer this evidence because it undeubtedly vould hive 


been excluded. The officer, it anpears, saw the cpportunity 


to place this information before the jury and did so. ‘then 


ts own 


et. 


the Court refused to declare 2 mistri2l, or even on i 


motion to instruct the jury to disregerd the 


f=] 
Aa 
< 
— 


(which appellant does not concede to be 2 prorer rone 


it is subnitted reversible error vas conmitted. 


Several ressons mav be advanced in sunport of | 
| 


appellant's position, First, the answer resulted in 
erroneously placing before the jurv evidence of appellant's 
had choracter, when such character wos not an issue. Sini- 


larlv, the answer, in effect, resulted in bringing before 


the jury evidence cf 2 commission of other offenses by 


the aprellant. ‘'hen such voluntary non-responsive prejudi- 


| 
cial statements are made bv a police officer, presumably 


trained in giving testimony, the prejudicial character of 
suc’) statements bccomes nore offensive tnd finally, to 


inform « jury that a person chirged with a violntion of 


the narcotics lwvs is listec in the Police Department) files, 


s 
and mhotes as 2 knovn narcotics user is te destroy all 
ats of 2 fnir and imvartial trial. 
sioath necessarilv brought 
had a2 bad char- 
was 2 known noreotics with 2 nelice rhotogroph. 
Fundarentalily, in jrincl ctses, 2enellant's character oT 
and until the appellant 
Consecuently, in 2 substanticl nunber of 
inproner voluntary 

uron the character or reputation of the 


Save ruled that revorsible error was 


Hatchet Unite 2te DAC 1455, 


endant in the rogue's callerv 
srrest for 2 substantially similar 
Defendant did not testifv. 
This court reversed tos larceny conviction, noting that the 
governrent vas thus permitted rlece before the jury 


evidence tending show that defendant was 2 man with 2 


crinvinal record, concluding that it would be going too f1r 
d 


by the admission of such 
furthermore, thet he could not 


tri2z] 2fter such matters were 


In Billines v. United States, 42 Anp.9.C. 413, 2 
tective c2rlled by the government 75 2 “itness testified 
that 2fter defendent's victure tad been taken -t police 


headwarters, 7% picture wAs handed to the witness “by onc 


of’ the nen in the gallerv". The defendant did net testify 


and there was no evidence before the jury ts to his identify 
other than the statement be nade inncdistely following his 
| 

arrest that his namc vas Billings. This court reversed as 
robbery conviction, stiting that it was not NS BS 
the government to prove tat, under another nance, | 
defendant) had committed another indenendent crive. 
yet, such was the trend 2nd substantial effect of the 
evidence cf this detective. | 

In Yeldell v. United States, “un.Ct. of App. 
1959 153 A. 2d, 637, the triel court refused to declar 
mistrial when the arresting officer, in resnonse to om 
ouestion in cross exrmination as to whether the defendant 
had denied the ass2ult, ansvered: 

"hy, yes, he oon but the denial took plece | 
after the dofenda had obtained counsel on the. 
followins dav in the United States Atternev's office 
during a hearing at which the defendant, his counsel, 
the defendant;s parole officer, and \ssistant United 

States Attornev. . 

To this defense counsel] objected and later = for 
a mistrial. ho triel court stated that counsel eh See 
the door to the full answer siven. Defendant later testi- 
fied in his own behalf, denied the offense and on cross 
exanination admitted 1 »revious conviction of assault. He 
contended that the testimony of the volice officer wns 
prejudicial and left hin no alternative Sut to testify in 
his own behalf. In awardine 1 new trial, the Court stated 
as follows: 

"The officer's answer was not responsive to the 


ouestion. “hen he voluntcered the information about 
the parole officer, the Court should have cautioned 


t) cisrss: 


in the alternative, 
ncont's motion for a 


*y counsel as to what conver- 
the voluntarv and irresnen- 
en indictments as7inst hin 

fondant in the office ond rade out 
The ceferdant's counsel made 2 motion to 


+t ow held thet the denial 


because the ansver was 


informee the jury that a grand jury 
against the accused. 
Neon-resnonsiv: voluntary statements are derlt with in 
earlier annotztion arnetring uncer the title of Effect 
Volunt2ry St2terents danecine to Accusec, Not rroper subject 
by Testifvine Police or Peace Officer, 
913, wherein c2ses are collated in¢ briefed. See 
United Strtes, 218 F 2d 675 (St* Cir.) where 
one of these defendants was 


ane elton v. United 


States, 221 F 2¢. * Cir.), where officer testified 


that defencant told hi 1t he hk been smoking marijuzn: 
interzittently very se nast four or five years", in 


which cases, these volunt2ry statements were held to 
? 


11 


. 


' ‘hen a non-responsive voluntary statenent is nade 


by a2 pelice officer, Courts should be quic to srotect 
the defendant because 2 police 9 officer zresun2blyv tr? ain ned 
in civing testimony should be awore of the conseouences of 


volunteering statements and therefore should be consifered 


to have made sucl statements ith celiberation. Thus, 


Municir2l Court of Appeals for the District of Cclunbic, 


in Jackson v. District of Columbis, 125 A 2@ $0, the Court 


" 


stated if imrroper testimony were erroneously adcnittec, “we 
would not countencnce relaxation of this inrortant ‘rule 
of fair play where the vitness involved is 2 police officer 
who we can assume had been prorerly schoolec in ccurtroon 
vrocedure"™. 

“orocover, it is inconce ivable how 1a nerson charged 
with 2 narcotics viclation coule receive 2 fair and 
tiil trial where the jury has been informec 
defendant is one who uses and deals in the 
Court of Anperals of New York statec in the f2mous cise, 


The Peorle v. “folineaux, 61 NE 286 2953: 
"The aeneral rule of evidence a-nlicable to 
criminal trials is that the state cannot vrove again 
a defendant any crine not slleced in the indictment 
either as 2 foundation for 2 serarate nunishment, © 
as aidine the rreofs that he is guilty of the crine 
charced. . «this rule so unive “rsally recoesnized 2nd 
so firnly established, in all English sneaking. lands 
is rootee in that jealous regard for the liberty of 
the HSV RE SS which has distinguished our juris- 
prudence frot »1l others, “t least from the birth 
of Maonn Cart>. It is the rroduct of tht sane. 
humane and enlightenec public spirit which sneaking 
through our common law has cecreed that every 
person charsed with a conmission of crinc shall be 
nrotected hy the resumption of innecence until he 
hes been proven cuilty bevone 2 reasonable coubt. : 
The aenertl rule is against rece iving evidence! of 
aaakn offense. \ person cannot be convicted) of 
one offense upon nroof that he committed another, 
hovever persuasive, in a moral point of view, such 


st 


> 
T 


gence nay be r tbe easier to believe 

n cuilty : re ins if it wis known that he 
committed another of similar character cr indeed, 
anv chor? oe injustice of such a rule 


ev 
> 


} 
i 
rs 


= . 
. Qo 
ra hoe 


an . ww 
LSMSrene. 


on Toneatedly cited in decisions 
eround rules in this aren 


in Rvan v. United 


J 


snotiicor offense "was 
to be triee. All that 


cnerecter of the 


tried upon competent 


Jis character cannot de 


er siven by the 


officer ws this cuecstion is 


75 Fe. 


Le rroverlv contended 25 14S sucaested 
in the orisin2l orief of the Sovernncnt that the 

srrer was Harmless. Tie generally 2pplied rule is that 

when error a-rears in the record, it is nresumed to be 

injurious unless it eprears bevone anv doubt that it 
eic not, 2nd could not, prejudice the Yichts of the 
oarties.” 

In the case of 3illin-s v. United States, Suor2, which 
involved the testimony of 2 cetective that defendant's picture 
hed been taken 2t police herdeutrters and tiat the nicture 
“ag handed to the witness "by one of the mer in the gallery" 
it was stated by tie Court on the question of whether or not 


this was prejudicial as follows: 42 Apo.D.C. 416: 
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"In the present case, it is not unlivecly t at 
the result would have been the same nad the in- 
adnissale testimony been exclude’, but ve cannot 
asaume that it vould have been. It clearly appenrine 
that this testinony ws crejucici7l to the 
it is our duty to reverse tye jJues ent, to the cpt 
that he mav have a fair ond inrartial trial. Iti is 
so ordcre?, then reversec." 


See 2lso Chichester Chenical Co. v. Unitee States, 


D.C., 134-49 © 2¢, 516, sintchet v. United S$ 
Supra; Yeldcll v. Unitec States, Su-ra. 
for the foresoing reasons, it tppears clear that (1) 


2 


the testimony of the snolice officer ‘ere nuestionced was not 


responsive; (2) such testinonv crlle? te the jurv's atten- 
tion the had reputation and criminal involvenent | 
defendant on nrior occasions; (3) such testimony arossly 
»orejudiced the cefencant anc cenrived hin of 2 fir trial. 


The trial Court, actine under tre 7istrrrehension that 
defense counsel had evoked the testirvonv, gave no adroni- 
tion to the jurv which might Nave softened the testideny, 
althouch anpellant does not concede that such adnonition 
would have renediec the error. It is subvitte’, therefore, 


that avrellant is entitle? to 2 nev trial. 


II 
THE COURT ERRED IN DIRECTING THE .UPY TO 
DISRECAPD TIE \2GUMENTS OF DEFENSE COUNSEL (ITH 
RESPECY TO THE CREDIBILITY OF THE POLICE OFFICER 
CO IPLAINANT | 
\npellant's counsel, in closins arcuncnt, connented 
without objection on the crecibility of the »nrosecution 
witness, Join siceth, an! uron his failure to ronenher 


certain thines on tie evenine in cuestion on whether or 


P.M. oon that evening. 
molice officer, arguing 
on undercover “an, that it was his job to make 
‘oresenting the truth 
is to survive 7s 
kind of work that he 
further that "with that 
trutn, that it is verv 
men vas telling the 
No objection was 
covernrent's counsel 


reument was answered 


tat law end 
anrrehend crin- 
jurv as follows: 


I went to sev te vou that there 
evieence for the aszersions cast 


rr: 


of Officer Heat: by counsel for the 
instruct vou te disrecarc then. The 
> thin- I can s2v ctbout those st2tements 


? cs ts tT " 
srould not neve becn mace. 


sf the chirc, Jefense counsel objected 
toe the Court's instruction in the “orecsoins resrect, noint- 
ine cut to tic Court “that tre credibility of 2 nolice 
officer, when he'takes the stance, is 2s much an issue as 
apy other witness, 2nd he is net imnure from hevinc his 
character 2ttacké2". The Court cenicd the request of 
counsel and 27vised counsel teat ris renarks vere unvarranted 
and bevong the sounds of advocacy (J.A. BO}. 


There is no cucstion that 2 Federal triczl court ss 


the richt te comment upon the evidence and to direct the 


1S 


jury in the proper channels. There is, however, = linit 
as to the extent to which 2 tri2l court nav co. Thus, in 


Sanhecauniluactledscatese ke7mUStAp.=-) DECH Cu AbmaIsammn cde 


394, it was state! it nage 282: 


"3ut there is 2 Constitutional line across 
which he cannot ge. The accused has 2 richt to 
a trinl by jury. That means that his suilt or 
innocence must be decided by 12 laymen pnd not by 
one judge. “% jucce c2nnot inrinzs urpn that ric’ nt 
anv nore tian he can cestrov ates 
In the present case, the cuilt or innocence of the 
defendant ws to be determined by the jurv, scelely uron 
the testimony of Police Officer Heath. ‘ie was the onlv 
witness to testify concerning the transaction. ‘e jury 


believec the officer, defendant necessarily hac to be! found 


guilty. On the other hand, if there was some ocucstion in 
the jurv's mind about the cre‘ibility of the witness lor 
sone doubt as te whether *e was or was not tellins the 


truth, then, by necessity, such doubt would have been 
resolved in favor of the cefendant, and he would have 
been entitle to acauittal at the hands of the jury. | Con- 


sequently, the sole issue before the jury w2s the creci- 


hility of Officer Heath. The trial Court, in offect, dv 


telling the jury that there wrs no basis for defense | 
counsel to challence the credibility of the witness, /2n 
telline the jurv that "I instruct you te disre3trd" 
counscl's criticism of Officer !:ath, was directine 

jury to return - verdict of cuiltv, for the governnent's 
entire case as sredicrted upon the testimony of officer 


Heath. 


lo 
Crecibility of witnesses is 2 eucstion ef frct 
the Court stated early in its charge 
submitted that there was basis for 
G@ofense counsel's erc-urent. The Court itself conceded 
that on unsercover nelicentn can use tricks, artifice and 
other stratecics te uncover crinc. Conscuuently, it is 
suc an undercover 
may misrepresent the 
arcued to the jury, an uncercover 
es by cisrerrssentation. 
It is furtter subnitte: thet if counsel's argunent 
Sae been inproner, no should have been acnronished when 
the arcutent “7s 7272, rather than Ly instruction to the 
jury in th2 co 2 the Court's chtrze. For the tricl 
Court to refer to the arguzent of counsel bearing unon the 
sfficer in the charze in general 
s h2 ne ef fz £ destroyine entirely the arzument 
of counsel 2nd hes the further cffect of inforning the 
jury that the witness is 2 19n of cood character enc to 
be believed. In otzer verds, in cirecting the jury to 
cisrec2rd counsel's connents, the Court +s, at the sanc 
timc, clecing its stanr of 2>rroval of the testimony of 
the titness. 
circunstances of the nmresent c7sc, i* 
subritted that this ¢errived aprellant of his ric co) 2: 


trial by jurv. Conrnoare London Guarantee ane Accident Co. 


v. “Yoelfle, 83 fed. 2°, 325, 2nd iicllinan v. United States, 


182 = 2c 880 (9th Cir.). 
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CONCLUSION 


For the fore7oinz rersons, cr zither of then, thie 


jucement of the lower Court should be reversed end 2 nev 


trial awarced. 


Resrectfully subnittec, 


BERNARD MAP GOLIUS 


1000 Vermont \venue, 
‘eshineton, D. C. 


Attorney for Annellant 
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QUESTIONS PRESENTED 


In the opinion of the appellee. the following questions 


are presented: 


1. Is not the refusal to declare a mistrial by the trial 
judge—where a police officer of fourteen month’s experi- 
ence whose testimony elicited on cross-examination in 

t to a question as to when he found out the 
appellant's name was to the effect that the name was 
i .d from police pictures of known narcotics users— 

in the sound discretion of the trial judge in this 
ease, (2) not in error because the answer was responsive 
to the question asked by appellant’s counsel, and (3) not 

le error because of the convincing character of 
he evidence of the guilt of the appellant and because 
he officer's answer constituted only harmless error? 

2. Is not an attack upon the character of a witness, 
where there is no basis in the record for it, a matter 
properly corrected by the trial judge in his charge to the 
jury? 


Hil 


INDEX 


Counterstatement of the Case..........c.ccccccsesseterereeseeseeesaeecenenenee 
Statutes and Rules Involved..............:-:-::sssese 

Summary of Argument. 

Argument: 


I. It Was Not Error For The Trial Judge To Deny The 
Appellant’s Motion For A Mistrial 


A. The Statement Elicited From The Police Officer 
By Trial Counsel For Appellant On Cross- 
Examination Was Responsive To The Question 
Asked And Did Not Constitute Error 


There Is No Affirmative Showing That The 
Testimony Elicited By Appellant’s Trial Counsel 
On Cross-Examination And Subsequently Ob- 
jected To By Him Was In Fact Prejudicial, 
‘And Its Admission Constituted, At Most, Harm- 
less Error 


The Attack On Officer Heath, By The Appellant’s 


Trial Counsel In His Summation To The Jury. By 
Casting Aspersions On The Character Of The Officer 
When No Basis Existed In The Record For It, Was 
Properly Corrected By The Trial Judge’s Instruction 
To The Jury To Disregard It 


Conclusion 
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for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The appellant, Roland A, Gudger, was indicted by the 
grand jury on June 12, 1961, on a three count indictment 
charging him with violations of the Federal Narcotic laws, 
Title 26. U.S. Code, Sections 4705(a), 4704(a) and Title 
28 U.S. Code, Section 174, pertaining to the sale, pos- 
session and facilitation of concealment and sale of nar- 
cotie drug knowing the same to. have been imported con- 
trary to law (J.A. 1. 2). 

A plea of not guilty was entered by the appellant on 
July 7, 1961. The matter came on for trial on March 15, 
1962 (J.A. 2). The jury returned a verdict of guilty as 


(1) 


indieted on Mareh 16, 1962 (J.A. 16, 17). On April 11. 
1962, appellant was sentenced to serve a term of imprison- 
ment for a period of ten years on each of the three counts 
in the indietment. the said sentences to run concurrently 
(J.A. 18). Information as to a previous conviction under 
the Harrison Narcoties Act. Title 26, United States Code, 
Seetion 2553(2) was furnished to the trial court prior to 
sentencing by the counsel for the government. (J.A. 17). 
This appeal followed (J.A. 19). 

After the prosecution addressed the jury (Tr. 11-13), 
counsel for the defense stated in his opening statement 
that appellant’s defense was that he did not sell or dis- 
pense 2 narcotic drug.’ 

Police Officer Joseph W. Heath, Metropolitan Police 
Department, who had approximately fourteen months 
service in the Department (J.A. 23, Tr. 15) stated that 
on April 24, about 7:05 p.m. he was cruising in his auto 
north on Seventh Street. Northwest, in the 1400 block, 
Washington. D.C., when he saw a man whom he identified 
as the appellant walking with another person, who he 
identified as Carmelita Lindsey? (J.A. 3). Officer Heath 
pulled his car to the curb and Carmelita came over to his 
car* (J.A. 3). The officer had known the woman previ- 
ously and when she came over to the car she asked where 


* See Tr. 14: 

“Now, we intend to show that the evidence is insufficient 
to establish that this defendant committed the three offenses 
charged. 

* * * * 

We intend to show that the officer, who is the principal 
witness of the Government, acted in ways that were destruc- 
tive of the trust that is placed in him and caused the 
defendant to do an act, to associate in a way that could 
give rise to a presentation of these charges.” 


= Carmelita Lindsey was named a co-defendant in the same 
indictment with the appellant. She was tried separately and 
found guilty, by a jury, 4s charged August 4, 1961, and sen- 
tenced on September 5, 1961. 


> Officer Heath was operating as a plain-clothes officer, He was 
not in uniform. (Tr. 34.) 
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he, Officer Heath, was going and he told her that he “was 
looking”, which meant that he was trying to purchase 
narcotics (J.A. 3). After a brief conversation, Carmelita 
and the appellant entered his car and they went to Seventh 
and Q Streets, Northwest. 

Officer Heath was then directed to the 600 block of 
Q Street where he parked the car (J.A. 3). Carmelita 
at that point said that the appellant could make a pur- 
chase of narcotics for him (J.A. 4). The officer gave 
Carmelita Lindsey six dollars to purchase three capsules 
of heroin for him, and she in turn gave the six dollars 
to appellant (J.A. 3, 4). 

There was further testimony of Officer Heath to the 
effect that appellant thereupon left the car, after receiv- 
ing the money, and went to Seventh and Q and turned 
south on Seventh Street, out of his view, and after he 
was gone 5 or 10 minutes he returned about 7:20 p.m. 
and got in the car. As the officer pulled off in his car, 
he testified that he saw the appellant hand a quantity 
of capsules to Carmelita who in turn handed three cap- 
sules to Officer Heath (J.A. 3, 4). 

The officer testified that he was certain the three cap- 
sules Carmelita gave him were part of the capsules given 
her by appellant because her hands and the capsules were 
visible to him during the transaction (J.A. 4). At no 
time did he observe any narcotic revenue stamps on the 
capsules, or around them, nor did he give either Carmelita 
or appellant any written order form for narcotics in the 
form required by law (Tr. 19, 20). 

They then went to the 1200 block of Six and a Half 
Street, Northwest, where Carmelita called to an uniden- 
tified woman sitting in front of a house to bring her a 
sweater. Upon receiving the sweater, Carmelita removed 
from the pocket narcotic paraphernalia wrapped in paper. 
The officer then drove to the 1200 block of Seventh Street, 
Northwest, where the appellant and Carmelita got out 
of the car and the officer proceeded home (Tr. 21). 


+ 


son arrival at his home. the officer made a preliminary 
test to find out whether the powder in the three 

> vontained a derivative of the opiate group. He 
received a positive result, Le. 2 reaction that the powder 
did contain such a derivative. (Tr. 22. 23) He then put 
the capsules in a small coin envelope and turned them 
over the following evening, April 25, 1961, about 7315 
p.m., to Detective Paul of the Metropolitan Police Depart- 
ment. (Tr. 23). Detective Paul testified that he locked 
the envelope containing capsules in a locker until he 
turned it over to Dr. Butler. a chemist with the Internal 
Revenue Service of the Treasury Department (Tr. 46-51). 
Dr. Butler stated that his tests showed the capsules to 
contain a derivative of opium (Tr. 51-57). 

The small coin envelope (Government’s Exhibit 1-B) 
introduced into evidence (Tr. 24. 56) contained the names 
of “Carmelita Lindsey” and “John Doe” written thereon 
by Officer Heath (J.A. 5). On cross-examination relating 
to why the name “John Doe” appeared on the envelope, 


p.m. 


the questioning of trial counsel for appellant and answers 
of Officer Heath were as follows (J.A. 5, 6): 


“Q. Now, would you tell us why you have the name 
John Doe on that envelope? 

A.I did not know the name, at the time, of the 
defendant. 

Q. When did you find out the defendant’s name? 

A. At a later date I was shown pictures of various 
known narcotic users in the District of Columbia, 
and he was identified from police photos. 

Q. Was the identification made by you, sir? 

A. Yes, sir, it was. 

Q. So that you had to identify this defendant by 
pictures later on that you saw in police head- 
quarters? 

A. L was—he was identified for the purpose of as- 
certaining his name, yes, sir. 


Subsequent to thix there was further testimony (Tr. 26- 
37) until 12:20 when there was a recess and the court 
did not reconvene until 1:45 pan, at which time trial 
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counsel for appellant moved for a mistrial on the basis 
of the officer’s testimony about police photos.* 
The appellant did not testify in his own behalf. 
During the course of final argument by trial counsel 
for defendant, there was, what is alleged by appellant 
to be. a challenge of the credibility of Officer Heath (JA. 
6, 7).2 While this point was rebutted in rebuttal argu- 


1 The following discussion took place at the bench (J.A. 5-6): 


Mr. SLOAN: If Your Honor please, I have two motions I 
want to make. 

The first is a motion to withdraw a juror and to declare 
a mistrial in this case on the basis of Officer Heath’s testi- 
mony that he found the defendant’s picture in the rogues’ 
gallery of the Police Department. 

THE CourRT: Well, I think you evoked the answer. 

Mr. ACHESON: I think he opened the door. 

THE CourT: I think you evoked the answer. He did not 
use the words rogues’ gallery. 

Mr. SLOAN: He said the Police Department. 

THE CouRT: Motion denied. 

Mr. SLOAN: The second motion— 

THE CouRT: You sce. you inquired as to how he ascer- 
tained the name of the defendant. f course. you did not 
expect him to give that answer, but the answer was respon- 
sive to your own question. 

* * * * 


However, trial counsel for appellant brought up the subject 
again in final argument where he said (J.A. 7): 


«...In April he knew, he says. the defendant only as John 
Doe, and then suddenly in June, after looking at pictures, 
he found his defendant.” 


Closing argument of trial counse! for appellant (J.A. 6. 7): 


Also, we cannot believe that this defendant is guilty of 
anything unless we believe the Government's witness, unless 
we believe John Heath. That's the heart of their case, John 
Heath's testimony. 

Now. John Heath has admitted on the stand that he was 
an undercover man. He xdmitted that some of the things 
that may have been thoucht of him, thought of his activity 
and his intentions, were not true because of his relationship, 
because he carried himself in the way that he did. 

Now, I submit to you that an undercover man, 2 person 
such as John Heath, is adept at misrepresenting the truth. 
He has to be adept at misrepresenting the trtuh if he is to 
survive as an undercover man, especially in the kind of 
work that he told us he does. 

Now, I submit that when I asked him here about the 


6 


ment by counsel for the government,® no objection was 
made at the time (J.A. 6, 7): however, the trial judge 
in his general charge to the jury instructed them to 
disregard the “aspersions” cast upon Officer Heath be- 
eause there was no basis in the evidence for them.’ 


rest of that evening, the time of the evening on the 24th, 
he couldn't remember. He couldn’t remember specific items 
about the evening of April 24, 1961, except that he remem- 
bered it was 7:05. And then when I suggested to him that 
it might be light at 7:05 so that he could see what was 
happening. he very easily went along with me with the 
suggestion that it was light, after testifying originally that 
ke couldn’t remember whether it was light or dark. 

Now, I say to you that with that kind of shaky per- 
formance on the truth, that it is very questionable to me 
whether this man was telling the truth and the whole truth. 


“Rebuttal argument (J.A. 7): 

Now. defense counsel has suggested a new hazard of 
undercover work, ladies and gentlemen. It is to be maligned 
in court and to have the charge made that one is free with 
the truth for having attempted to conceal one’s operations 
and catch criminals at their own game. This is undoubtedly 
a hazard that Officer Heath didn’t have in mind when he 
went into police work. I should doubt that the kind of 
accusation that is made here is one, if true, would permit 
him freely to operate as a member of the Police Department. 


* Jury Charge (J.A. 12, 13): 

Now the evidence introduced in this case is very simple 
and comparatively brief. Officer Heath of the Metropolitan 
Police Department testified that he was assigned to duty in 
plain clothes in order to ferret out narcotic violations and 
endeavor to apprehend violators of the laws against nar- 
cotics. As I said, for that purpose he was working in 
plain clothes. 

Now, I want to say this to you: that artifice and strategem 
may be employed by law enforcement officers in order to 
catch persons engaged in criminal enterprises. The Govern- 
ment may use decoys, furnish opportunities or otherwise use 
lawful strategems in order to detect violations of law and 
apprehend violators. This method of detecting criminals and 
suppressing crime is frequently regarded as essential to the 
enforcement of the law because without the use of such 
methods many criminals may go undetected and unappre- 
hended. 

Consequently, I want to say to you that there was no 
basis in the evidence for the aspersions cast upon the char- 
acter of Officer Heath by counsel for the defendant and I 
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At the termination of the jury charge, the trial judge 
asked if there were any objections and at this time trial! 
counsel for the appellant made a statement or request 
with regard to the judge’s remarks concerning the asper- 
sions cast on Officer Heath. The request was denied 


(J.A. 16).* 


instruct you to disregard them. The most charitable thing 
I can say about those statements is that they should not 
have been made. 

Now, Officer Heath was driving in a car, unmarked car. 
in plain clothes, in the performance: of his duty. on Seventh 
Street, on the evening of April 24, 1961. He saw one 
Carmelita Lindsey, whom he had known as a narcotic addict 
from his investigations of these offenses. He pulled over to 
the curb and she came over to his car. She. of course. 
although she knew him, she did not know and realize that 
he was an officer. The defendant Gudger was with her. 
The officer, in the lingo of the narcotics addicts, indicated 
that he was willing to buy some narcotics. Lindsey and 
Gudger then got into his car and, at the direction of Lindsey. 
the officer drove the car to the 600 block of Q Street. He 
gave Lindsey six dollars to purchase narcotics. She turned 
the money over, in the view of the officer. according to 
the officer’s testimony, to the defendant Gudger. Gudger 
left and returned in about ten or fifteen minutes and de- 
livered some capsules to Lindsey, who in turn delivered 
three of them to the officer. 

These capsules were later examined and analyzed by the 
Government chemist. who testified that each of them con- 
tained white powder of which heroin hydrochloride, a narcotic 
drug, was a part. 


®The following discussion took place (J.A. 16): 

Are there any objections or suggestions? 

Mr. ACHESON: The Government has none. Your Honor. 

Mr. SLOAN: I have one, Your Honor. 

THE CourT: You may come to the bench 

(AT THE BENCH:) 

Mr. SLOAN: I would like to request. Your Honor, in 
view of the remarks concerning the aspersions cast against 
the officer, that the credibility of a police officer, when he 
takes the stand, is as much in issue as any other witness 
and he is not immune from having his character attacked. 

THE Court: Denied. I might say to you, in view of the 
fact that you raised the question, that I would be less 
than candid if I did not say to you that I consider those 
remarks unwarranted and beyond the bounds of proper 
advocacy. 


$s 
STATUTES AND RULES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence-—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into 
the United States or any territory under its control 
or jurisdiction. contrary to law, or receives, conceals, 
buys, sells, or in any manner facilitates the transpor- 
tation. concealment. or sale of any such narcotic drug 
after being imported or brought in, knowing the same 
to have been imported or brought into the United 
States contrary to law, or conspires to commit any of 
such acts in violation of the laws of the United 
States, shall be imprisoned not less than five or more 
than twenty years and. in addition, may be fined not 
more than $20,000. For a second or subsequent 
offense (as determined under section 7237(c) of the 
Internal Revenue Code of 1954). the offender shall be 
imprisoned not less than ten or more than forty years 
and. in addition. may be fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the 
satisfaction of the jury. 

For provision relating to sentencing, probation, 
ete.. see section 7237(d) of the Internal Revenue Code 
of 1954. (As amended July 18, 1956, ch. 629, title I, 
£105. 70 Stat. 570.) 


Title 26 U.S.C. 4 4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package: and the absence of appropriate 
tax paid stamps from narcotic drugs shall be prima 
facie evidence of a violation of this subsection by the 
person in whose possession the same may be found. 


Title 26 U.S.C. §4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in 
pursuance of a written order of the person to whom 
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such article is sold, bartered, exchanged, or given, 
on a form to be issued in blank for that purpose by 
the Secretary or his delegate. 


Title 28, U.S.C. § 2111, provides: 


On the hearing of any appeal or writ of certiorari 
in any case, the court shall give judgment after an 
examination of the record without regard to errors 
or defects which do not affect the substantial rights 
of the parties. * * ° 


Rule 30, Federal Rules of Criminal Procedure, provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At 
the same time copies of such requests shall be fur- 
nished to adverse parties. The court shall inform 
counsel of its proposed action upon the requests 
prior to their arguments to the jury, but the court 
shall instruct the jury after the arguments are com- 
pleted. No party may assign as error any portion 
of the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict. 
stating distinctly the matter to which he objects and 
the grounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of 
the jury. 


Rule 52(a), Federal Rules of Criminal Procedure. provides: 


Harmless Error. Any error, defect, irregularity or 
variance which does not affect substantial rights shall 
be disregarded. 

Rule 52(b), Federal Rules of Criminal Procedure, provides: 


Plain Error, Plain errors or defects affecting sub- 
stantial rights may be noticed although they were not 
brought to the attention of the court. 


SUMMARY OF ARGUMENT 


The statement “At a later date T was shown pictures 
of various narcotic users in the Distriet of Columbia and 
he was identified from police photos” was responsive 
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under cross-examination to trial counsel's question “When 

Hd vou find out the defendant's name?” This conclusion 

is bolstered by the statement of the trial judge in over- 

ruling trial counsel’s motion made sometime later to de- 

istrial on the basis of the foregoing testimony 

he said “You see you inquired as to how he ascer- 

he name of the defendant. Of course, you did 

et him to give that answer but the answer was 

responsive to your own question”. No instruction was 

requested by trial counsel for appellant wherein it was 

that the jury be instructed to disregard the 

Under the circumstances of this case, it is 

submitted was no error. If. however, there was 

error in the ease as a result of the facts as stated, it 

was an error. defect or irregularity which did not affect 

the substantial rights of the appellant and should be dis- 

regarded by this Court as provided in Rule 52(a), Fed- 
ral Rules of Criminal Procedure. 

“In addition. the attack on the credibility of Officer Heath 

in this case, by the trial counsel, by casting aspersions on 

truthfulness of his testimony when no basis existed 

the record for it. was properly corrected by the judge’s 

ruction to the jury to disregard it. 


ARGUMENT 
I 


It Was Not Error For The Trial Judge To Deny 
The Appellant’s Motion For A Mistrial. 


It ix within the discretion of the trial judge whether 
or not to Sesape a mistrial. Reistroffer v. United States, 
25% F.2d 379, 392 (8th Cir. 1958), cert. denied, 358 U.S. 
927: United poe v. Giallo, 206 F.2d 207, 210 (2d Cir. 
1953). affirmed, 246 U.S. 929. 

The delay in making the motion for mistrial was sub- 
stantial (J.A. 5. 6)” Also, trial counsel for the defend- 


* See Counterstatement of Facts, pages 4, 5 
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ant not only persisted in further questioning related to 
the matter he much later claimed was ground for a mis- 
trial (J.A. 5), but he failed completely to make any objec- 
tion at the time. Furthermore. it was appellant’s trial 
counsel who subsequently brought up the matter, impliedly 
at least, in his final argument.’ In addition, he made no 
request at any time for instructions that would caution 
the jurors to disregard the matter now claimed preju- 
dicial (Tr. 64, 80-82). 

The matter being discretionary with the trial judge. 
Reistroffer v. United States, supra, it appears that the 
objection having come as late as it did, and there being 
no request for instructions, places the determination of 
the question of a mistrial in this case even more clearly 
with the discretion of the trial judge. Atkins v. United 
States, 240 F.2d 849 (Sth Cir. 1957). cert. denied, 353 U.S. 
974, reh. denied, 354 U.S. 943. See also State v. Cortese. 
134 A. 294 (N.J. 1926). afirmed, 139 A. 923, where objec- 
tion was made after a recess. 


Since trial counsel for appellant persisted in question- 
ing the police officer about the photos after getting the 
initial response, it is suggested that he is estopped to 
object to admission of such testimony or evidence. See 
United States v. Branson, 139 F.2d 598 (2nd Cir. 1943). 
cert, denied, North v. United States, 321 U.S. 783. 


A. The Statement Elicited From The Police Officer By 
Trial Counsel For Appellant On Cross-Examination 
Was Responsive To The Question Asked And Did 
Not Constitute Error. 


As noted above, it is in the sound discretion of the 
trial judge whether or not to grant a mistrial. The trial 
judge sees and hears the parties, witnesses, counsel, 
jurors, ete. He is in a position reserved to him by law 
where he may objectively observe all that takes place in 
the court room. By reason of his position, both physi- 
cally and by law, and his training and experience, he is 


See footnote 4, supra. 


best nbdle to determine what in this case is very much a 


Sgetual 


Whether an answer is responsive to a question pro- 
pounded on cross-examination depends to a great extent 
manner in which the question is put to the witness, 
» in whieh it is asked, and the circumstances under 
is asked? The answer to questions also de- 
rot merely on the words used, but also the tone 
and manner in which the question is answered. Great 
weight should therefore be accorded to the trial judge 
here when he is quoted as stating that the answer of the 

witness Was responsive to the question (J.A. 5, 6). 
‘A somewhat similar case arose in the Eighth Circuit 
involving identification by pictures and the court held 
j the answer was responsive and admissible in evi- 
Parente v. United States, 82 F.2d 722, 724 (Sth 
1936). reh. denied, April 30, 1936. In that case the 

, 


nelo Antinoro had been convicted of violat- 
in upholding his conviction the 


“Renfro was also asked this question: ‘On the 
rnoon of the 18th day of February, 1935, did the 
defendant. Antinoro, alias Vincenzo Allo, make any 
statement as to his name to you?’ The answer was: 
“We asked him what his name was and he said Vin- 
cenzo Allo. At that time I recalled having been shown 
his picture by the Immigration authorities. I stepped 
down the hall to their office and had some of the men 
from the Immigration Office step into our office, and 
when they appeared and one of them asked what his 
name was, he said Carmelo Antinoro.” The appel- 
lants moved to strike the answer as not responsive 
and as irrelevant. The answer was not irrelevant, 
and the fact that it was directly responsive did nof 
make it inadmissible in evidence. Wigmore on Evi- 


« counsel in his brief (p. G) would rcem to indicate 
that emphasis was placed on the word “when” at the time trial 
counsel elicited from the witness the allegedly prejudicial answer. 

r, this suppovition on his part as to how the question 
rebutted by the trial judze’s recollection that it wis 
type question (J.A. 6). 
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dence §785; In re Will of Claus John, 184 Town 
416, 165 N.W. 1021, 1023, Hamilton v. People, 29 
Mich, 173, 185. The fact that Antinoro used an 2@s- 
sumed name was material. Currert v. Vice, (CCA 9) 
77 F.2d 130, 133, Latch, et al. v. United States, (CCA 
9) 73 F.2d 840.” 

Testimony elicited on cross-examination referring to the 
identification, ete. of the accused is of a type that must 
be pursued cautiously lest evidence believed damaging to 
the aceused be brought forth. However. since it can in 
many cases, such as the instant case. be anticipated, a 
claim of unfair surprise and prejudicial error cannot be 
made out when a damaging but responsive answer is 
given. See claiin of unfair surprise relating to evidence 
in Weiss v. United States, 122 F.2d 675 (Sth Cir. 1941). 
cert. denied, Bl4 U.S. GST. reh. denied, 314 U.S. 716. 

To rule otherwise would permit trial counsel to bait a 
trap for the unwary witness and then when what is 
claimed damaging testimony is elicited move for a mis 
trial claiming prejudicial error under Rule 52(b) Federal 
Rules of Criminal Procedure. This would nullify the 
effect Congress intended to give to 28 U.S.C. 2111, ie. 
to bring an end to the practice of permitting appellants to 
use minor technical errors to obtain new trials, 


B. There Is No Affirmative Showing That The Testi- 
mony Elicited By Appellant's Tricl Counsel On 
Cross-Examination and Subsequently Obdjected To 
By Him Was In Fact Pre. judicial, And Its Admis- 
sion Constituted, At Most, Harmless Error. 


The burden of showing prejudice in this case rests 


upon the appellant. This was made clear in the case of 
Palmer ¥. Hoffman, 318 US. 109, 116 (1943) where it 
stated: 


“Mere ‘technical’ errors which do not ‘affect sub- 
stantial rights of the parties’ are not sufficient to set 
aside a jury verdict in _an appellate court. 

He who seeks to have a judgment set aside because 
of an erroneous ruling carries the burden of show- 
ing that prejudice resulted.” 
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This Court has held that the rule laid down by the 
Supreme Court applies in criminal cases. Starr v. United 
States. 105 U.S. App. D.C. 91, 264 F.2d 377 (1958). 

In order to carry the burden in this case showing that 
an error occurred affecting the substantial rights of the 
appellant. he must show (1) that the members of the 
jury became specifically aware of the statement relating 
to police photos. and (2) that knowledge of the fact that 
appellant’s photo was among pictures of various known 
nareotic users in the District of Columbia maintained by 
the police would, in and of itself, be a substantial factor, 
such as to constitute error, in persuading the jury. 

In this case the following. among other factors, weigh 
against prejudice: (1) the trial judge stated that appel- 
lant’s counsel “evoked the answer” (2) no objection was 
made by appellant’s counsel at the time the answer was 
evoked (3) appellant’s counsel persisted in exploring the 
matter further by paraphrasing the testimony he later 
claimed objectionable and. (4) no correcting instruction 
was ever requested by appellant’s counsel. 

In the absence of a defense request for instruction, the 
statements of the police officer would have to be construed 
as basic and highly prejudicial error in order to justify 
a reversal. Willis v. United States, 106 U.S. App. D.C. 
211, 213. 27 F.2d 477. 479. (1959). cert. denied, 362 US. 
964, reh. denied, 362 U.S. 817. 

Also. since the testimony obtained by appellant’s counsel 
on cross-examination went to the question of identity, it Is 
snbmitted that the testimony objected to comes within the 
exception to the rule of inadmissibility of another offense 
laid down by this Court in Bracey v. United States, 79 
U.S. App. D.C. 23, 142 F.2d 85 (1944), cert, denied, 322 
U.S. 762. that evidence of other criminal acts are ad- 
missible where it “tends” to establish identity. The fact 
that in this case identity was being established to appel- 
lant’s satisfaction should not change the result. In addi- 
tion, evidence of appellant’s picture among police photos 
of other various known narcotic users does not come down 
to evidence of other criminal acts. 
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Appellant cites cases from this Court such as, Hatchet 
v. United States, 54 App. D.C. 43, 293 F.2d 1010 (1923). 
and Billings v. United States, 42 App. D.C. 413 (1911) 
as authority for his position. However, those cases were 
decided in a situation where 28 U.S.C, 2111 and Rule 
52(a), Federal Rules of Criminal Procedure were not 
required to be considered by this Court. The more recent 
ease of Campbell v. United States, 86 U.S. App. D.C. 133. 
176 F.2d 45 (1949), which was considered in a situation 
where this Court could consider the effect of harmless 
error in an appeal, determined that no substantial right 
of the appellant was affected where evidence of a prior 
conviction for larceny, which was on appeal at the time 
of trial, was brought to the attention of the jury. 

After pondering all that happened in this case. Camp- 
bell v. United States, supra, and in view of the convine- 
ing character of the evidence of guilt against the accused, 
even if error had been committed in permitting the testi- 
mony of the police officer to be brought to the attention 
of the jury by cross-examination without an admonish- 
ment of the trial judge for the jurors to ignore it, it was 
harmless error and played no substantial part in bring- 
ing about a verdict. Howe v. United States, 61 U.S. App. 
D.C. 8, 56 F.2d 305 (1982): see also George v. United 
States, 75 U.S. App. D.C. 197, 125 F.2d 559 (1942); 
Annotation 8 A.L.R.2d 1016, 1021, 1022. 

It should also be noted that while appellant charac- 
terizes Officer Heath as an experienced officer: in fact, 
as the record shows, Officer Heath had been in the police 
service for a period of only about fourteen months (JA 
2). The trial judge was fully aware of the limited ex- 
perience of the officer and he was in the best position to 
determine whether the officer was volunteering an im- 
proper statement or was merely being responsive to the 
question. The trial judge had no hesitation in’ stating 
that the Intter was the ease. 


. 
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The Attack On Officer Heath. By The Appellant’s Trial 
Counsel In His Summation To The Jury. By Casting 
Aspersions On The Character Of The Officer When 
No Basis Existed In The Record For It, Was Properly 
Corrected By The Trial Judge’s Instruction To The 
Jury To Disregard It. 


The main thrust of the appellant's trial counsel’s argu- 
ment to the jury wherein he attacked Officer Heath went 
to the fact that the officer was working as an undercover 
man. Apparently. both the government counsel (J.A. 7) 
and the trial judge (J.A. 12. 13) considered this an attack 
on the officer’s character. 

The requirements of Rule 30, Federal Rules of Crimi- 
nal Procedure. are to the effect that requests for instruc- 
tion to the jury be submitted prior to the summations 
to the jury. Obviously, this is important as it relates 
to what will be argued to the jury. If an instruction 
contains what in the Court’s opinion, or opposing coun- 
sel’s opinion, is error, the matter can be discussed and 
ruled on prior to argument. The content of the argu- 
ment is thus ruled upon without the need for interruption 
in giving it or correction by the judge later in charging 
the jury. In this case, counsel for each side was afforded 
the opportunity to request instructions before argument.* 

The trial judge permitted the appellant’s trial counsel 
to submit certain instructions after summation but re- 
minded him that the Federal Rules of Criminal Procedure, 


= Bench conference (Tr. 64): 


“The Court: I want to see counsel at the bench before the 
summing up commences. 

The Court: Are there any requests for instructions? 

[request not germane here] 

The Court: Do you have anything else? 

Mr. Sloan: I believe nothing else at this time. May I 
reserve the privilege of saying something else 
to Your Honor before the charge, if I may? 

The Court: Yes, I will let you do that the first thing in the 
morning.” 
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Rule 30, provided otherwise. (Tr. $2). In so doing, it is 
clear that appellant’s counsel had an incorrect concept of 
the law that was reflected in his argument attacking the 
credibility of Officer Heath." 

It is, of course, well accepted in the law that an agent 
of the government may use deception in detecting an 
unlawful sale or possession of narcotics by acting in the 
purchase or procuring the purchase of such drugs when 
the agent is acting under reasonable cause * to believe 
that the law is being violated: United States v. Place. 
263 F.2d 627. cert. denicd, 360 U.S. 919 and 360 U.S. 920: 
Shepperd v. United States, 100 U.S. App. D.C. 302. 244 
F.2d 750 (1956) reversed on other grounds, 357 U.S. 301: 
especially where accused himself initiates the unlawful 
sale. Childs v. United States, 105 U.S. App. D.C. 342, 
267 F.2d 619 (1958), cert. denied, 359 U.S. 948. 

Had appellant’s counsel submitted his request for in- 
structions prior to argument and still argued as he did. 
it may have resulted in practically an impeachment of a 
rule of court. Hyde v. United States, 35 U.S. App. D.C. 
451 (1910). aff'd. 225 U.S, 347. 

Appellant's trial counsel should have confined himself 
to the facts introduced in evidence and to the fair and 
reasonable deductions and conclusions to be drawn there- 
from which he did not do. Brennan v. United States. 
240 F.2d 253 (Sth Cir. 1957), cert. denied, 353 U.S. 931, 
Having failed to conform to the law in his argument, 
the action to be taken by the trial judge when improper 
argument is made is within his sound discretion, Gaunt 


8 Requests for instructions (Tr. 81): 


“Mr. Sloan: Number Four: if you find that the defendant 
would not have done the act he is accused of 
except for the encouragement, persuasion and 
active inducement of the officer you must acquit. 

The Court: Denied. In the first place, you do not correctly 
state the law on entrapment. In the second 

place, there is no basis in the evidence for 

it © 
4 Reasonable suspicion is enough, in fact. Sherman +. United 
States, 356 U.S. 369 (1958). 
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v. United States. IS4 F.2d 284 (Ist Cir. 1950), cert. denied, 
340 U.S. 917, reh. denied, 340 U.S. 939. The trial judge’s 
action was proper here when he instructed the jury about 
disregarding the remarks of counsel casting aspersions 
on Offcer Heath's character. 
ial judge correctly stated the law on credibility 
ere (Tr. $7). so that despite any cautioning 
tstructions he may have given about trial counsel's re- 
marks regarding Officer Heath, the jury was under proper 
instructions relating to the matter of credibility of wit- 
nesses. He also advised the jury early in his charge 
(Tr. 83. St) and at the end that they were the true 
triers of the facts in the case.** 

The appellant's trial counsel never did prove the evi- 
dence he stated he intended to in his opening argument, 
See footnote 1). which is in essence entrapment. He 
chose instead in his final argument to attack the character 
of the police officer which was never in issue in the case.” 

= counsel attacked the police officer’s character, 


: veracity and truthfulness. merely because of his 
I n as an undercover police officer. The trial judge 
correctly instructed the jury regarding the employment 


27In the Gaunt case the trial judge ruled that the arguments 
of party politics in a tax evasion case should be ignored and 
the Circuit Court upheld him (p. 292): 
fact we think the court below correctly refused to 
ermit 2 charze so serious as that government officials were 
actuated by political motives in matters like this to rest 
upon so slight a foundation.” 


* Charge to jury (Tr. 94): 


“Now, I repeat again what I said at the opening of my 
remarks. My summary of the evidence and my comments 
on the facts and on the evidence is not binding on you, they 

tended only to help you. You must make your own 
decision on the facts. That is your function, your duty, 
and your rexponsibility.” 


27 Appellant’s counsel attacked the police officer’s testimony re- 
lating to the question of whether it was light or dark on the 
night the sale took place, but the officer had cleared any conflict 
in his testimony upon further cross-examination by saying he 
did not recall whether it was light. 
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of artifice and strategem by law enforcement officers in 
detecting criminals. (J.A. 12 The fact that a police officer 
is detailed to a division of the police department wherein 
he is employed as an undercover man does not in and of 
itself place his character in issue in a trial such as that 
here where he detects and brings about the arrest of the 
accused. 

Viewing the trial judge’s actions here either independ- 
ently, or taken in the case as a whole, there was no error 
in directing the jury to disregard that portion of the 
appellant’s trial counsel’s argument casting aspersions 
on the character of the police officer that had no basis in 
the evidence of the case. 


CONCLUSION 


Wherefore, it is respectfully submitted that the Judg- 
ment of the United States District Court for the District 
of Columbia be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


NATHAN J. PAULSON. 
JOEL D. BLACKWELL, 
JOHN E. HOGAN. 
Assistant United States Attorneys. 
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JOINT APPENDIX 


[Filed in Open Court June 12, 1961] 
[INDICTMENT] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding A Criminal Term 
Grand Jury Impanelled on April 27, 1961, Sworn in on May 2. 1961. 


THE UNITED STATES OF AMERICA, 


Criminal No. 462-61 


Grand Jury No. 542-61 


) 
vs. | 
CARMELITA M. LINDSEY, ) Violation: 26 U.S.C. 4705(@) 4704() 
) 
) 
) 


ROLAND A, GUDGER, 21 U.S.C. 174 
Peleus, } Geto eaccte 

cotic drug, knowing! same to have 
been imported conta to law) 

The Grand Jury charges: 

On or about April 24, 1961, within the District of Columbia, Carmelita 
M. Lindsey and Roland A. Gudger did sell, barter, exchange and give away 
to Joseph W. Heath a narcotic drug. that is. three capsules containing a 
mixture totaling about 130 milligrams of heroin hydrochloride. quinine 
hydrochloride, milk sugar and mannitol. not in pursuance of a written order, 
written for that purpose, from the said Joseph W. Heath. as provided by law. 
SECOND COUNT: 

On or about April 24, 1961, within the District of Columbia. Carmelita 
M. Lindsey and Roland A. Gudger purchased, sold. dispensed and distrib- 
uted, not in the original stamped package and not from the original stamped 
package, a narcotic drug, that is, three capsules containing a mixture to- 
taling about 130 milligrams of heroin hydrochloride, quinine hydrochloride, 
milk sugar and mannitol. This is the same heroin hydrochloride which is 
mentioned in the first count of this indictment. 
THIRD COUNT: : 


On or about April 24, 1961, within the District of Columbia, Carmelita 
| 
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M. Lindsey and Roland A. Gudger facilitated the concealment and sale of a 
narcotic drug. that is, three capsules containing a mixture totaling about 
130 milligrams of heroin hydrochloride, quinine hydrochloride, milk sugar 
and mannitol, after said heroin hydrochloride had been imported, with the 
knowledge of Carmelita M. Lindsey and Roland A. Gudger, into the United 
States contrary to law. This is the same heroin hydrochloride which is 
mentioned in the first and second counts of this indictment. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


[Filed June 1, 1962] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
(2 - Roland A. Gudger) 


Washington, D.C. 
March 15, 1962. 


The above-captioned cause came on for trial before THE HONOR- 
ABLE ALEXANDER HOLTZOFF, Judge, United States District Court for 
the District of Columbia, and a jury. 

JOSEPH W. HEATH 
called on behalf of the Government, and having been duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ACHESON: 


ca cd x cd x 


Q. And you are a police officer, is that correct? A. Yes, sir, 


Iam. 

Q. How long have you been in the police service? A. For about 
fourteen months. 

Q. Is that the District of Columbia Police Department? A. Yes, 


sir, it is. 
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Q. Were you in the police service on April 24th, 1961? A. Yes, 


sir, I was. | 

Q. Now, would you describe the events that occurred in: the evening 
of that day that involved you? A. Well, on April 24th, about 7:05 p.-m., 

I was cruising in my auto north on Seventh Street, Northwest, and in the 
1400 block, between O and F, I saw the defendant, Roland Gudger, walking 
with Carmelita Lindsey. | 

Q. Now, do you see the defendant in this room? A. Yes. sir, I do. 

Q. Would you point him out, please? A. Sitting at ne defendant's 
table, with the white jacket on (pointing). | 

MR. ACHESON: Your Honor, may the record show the defendant 
has been identified? 

THE COURT: The record may so indicate. 

BY MR. ACHESON: 

Q. And this was the man that you encountered on the evening of that 
day,is that correct? A. Yes, sir. 

Q. Now, would you continue to describe what occurred and what, if 
any. conversation you had with the defendant and his companion? A. Well, 
at this time I pulled over to the curb and Carmelita came to my car and, 
after a brief conversation, the two of them entered my car and we then 
went to Seventh and Q Streets, Northwest, where I parked in ™ 600 block 
of QStreet. 

Q. Now, Officer Heath, what was it that caused the woman described 
as Carmelita to approach yourcar? A. She came over and asked where 
I was going, and I told her that I was looking, which meant that I was try- 
ing to purchase narcotics. 

Q. Did you know that woman previously, Officer Heath? A. Yes, 
sir, I did. 

* * * * . 

Q. Officer Heath, when the defendant and his companion entered 

your car you said you went to the 600 block. Would you continue 


your testimony from that point? A. Well, when we arrived in the 600 
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block of Q Street . Northwest. I gave Carmelita Lindsey six dollars to pur- 


chase three capsules of heroin for me, and she then gave the six dollars 


to the defendant. Roland Gudger. 

Q. Did you see the money pass to the defendant Gudger? A. Yes, 
sir, I did. 

Q. Would you describe any conversation that took place, prior to 
the passage of that money, between yourself and either of them? A. Well, 
I was directed to the 600 block of Q Street -- or, rather, to Seventh and Q 
Streets, Northwest. where Carmelita said that the defendant, Roland Gudger, 
could make a purchase of narcotics for me. 

x = = * * 

Q. Now, Officer Heath, when you arrived at this location, describe 
please, what happened. A. Well, after Carmelita gave the defendant the 
six dollars the defendant left the car and went to Seventh and Q and turned 

south on Seventh Street, out of my view. And then about 7:20 p.m. 
the defendant Gudger returned to the car and got in. As I pulled off, the 
defendant handed a quantity of capsules to Carmelita Lindsey, who handed 
three capsules to me. 

Q. Now, the defendant was gone, then, approximately ten minutes, 
is that correct? A. Yes, sir, about five or ten minutes. 

Q. Before returning tothe car? A. Yes, sir. 

Q. And you say he handed a quantity of capsules to Carmelita Lind- 
sey? A. Yes, sir. 

Q. Now, did you see him hand the capsulesto her? A. Yes, sir, 

I did. 

Q. And what did she do withthem? A. She gave three capsules 
to me. 

Q. Were her hands and the capsules visible to you during that trans- 
action? A. Yes, sir, her hands were in my view at all times. 

Q. So that are you certain that those were the same capsules that 
the defendant Gudger brought back with him to the automobile? A. Yes, 


sir, lam. 
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CROSS EXAMINATION 
BY MR. SLOAN: 

Q. Officer Heath, I will give this to you(handing). I notice that on 
that envelope you have the name of Carmelita Lindsey. And tell the jury 
what the other name is there. A. John Doe. 

Q. Now, would you tell us why you have the name John ‘Doe on that 
envelope? A. I did not know the name, at the time, of the defendant. 

Q. When did you find out the defendant's name? A. At a later date 
I was shown pictures of various known narcotic users in the District of 
Columbia, and he was identified from police photos. 

Q. Was the identification made by you, sir? A. Yes, sir, it was. 

Q. So that you had to identify this defendant by pictures later on 
that you saw in Police Headquarters? A. I was -- he was identified for 


the purpose of ascertaining his name, yes, sir. 


* * * * * 


Q. And how long had you been on the Police Force before April 24th, 
'612 A. Since February 6th of '61. 


Q. So that were you in training or were you a licensed officer or I'd 


say a journeyman officer? A. At what time is this ? 

Q. April 24th, 1961. A. Yes, I had been sworn in as a police of- 

ficer. 
* * * 

THE COURT: You may proceed. 

MR. SLOAN: If Your Honor please, may we approach'the bench? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. SLOAN: If Your Honor please, I have two motions I want to 
make. 

The first is a motion to withdraw a juror and to declare a mistrial 
in this case on the basis of Officer Heath's testimony that he found the de- 
fendant's picture in the rogues' gallery of the Police Department. 

THE COURT: Well, I think you evoked the answer. 
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MR. ACHESON: I think he opened the door. 

THE COURT: I think you evoked the answer. He did not use the 
words rogues‘ gallery. 

MR. SLOAN: He said the Police Department. 

THE COURT: Motion denied. 

MR. SLOAN: The second motion -- 

THE COURT: You see. you inquired as to how he ascertained the 


name of the defendant. Of course, you did not expect him to give that an- 


swer, but the answer was responsive to your own question. 


= = a a * 


CLOSING ARGUMENT BY COUNSEL ON 
BEHALF OF THE DEFENDANT 


MR. SLOAN: 

x = cS *« * 

Also, we cannot believe that this defendant is guilty of anything un- 
less we believe the Government's witness, unless we believe John Heath. 
That's the heart of their case. John Heath's testimony. 

Now, John Heath has admitted on the stand that he was an undercover 
man. He admitted that some of the things that may have been thought of 
him, thought of his activity and his intentions, were not true because of his 
relationship, because he carried himself in the way that he did. 

Now, I submit to you that an undercover man,a person such as John 
Heath, is adept at misrepresenting the truth. He has to be adept at mis- 
representing the truth if he is to survive as an undercover man, especially 
in the kind of work that he told us he does. 

Now, I submit that when I asked him here about the rest of that even- 
ing, the time of the evening on the 24th, he couldn't remember. He couldn't 

remember specific items about the evening of April 24, 1961, except 
that he remembered it was 7:05. And then when I suggested to him that it 
might be light at 7:05 so that he could see what was happening, he very 
easily went along with me with the suggestion that it was light, after testi- 
fying originally that he couldn't remember whether it was light or dark. 

Now, I say to you that with that kind of shaky performance on the 
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truth, that it is very questionable to me whether this man was telling the 


truth and the whole truth. | 

Now, if there is anything -- if you believe John Heath you can be- 
lieve that by running the errand some person named John Doe -- so far 
as Heath knew, at first; and he admitted that -- facilitated the transfer of 
these capsules. You can believe that by running this errand he did facili- 
tate. But it seems to me clear that there is no clear and definite showing 
that there was any dispensing by him out of an original carton, nor was 
there a sale by him. 

I ask you if John Heath -- if Roland Gudger sold these capsules. how 
did he get paid and what was his purpose ‘ %¢ 

It seems very important to me that John Heath could not identify this 
witness for upwards of two months. He says that the transaction took place 
on the 24th of April, and it was June before there was an arrest. In April 

he knew, he says, the defendant only as John Doe, and then suddenly 
in June, after looking at pictures, he found this defendant. I say to you if 
he was an undercover agent, doing his duty proficiently and promptly, it 
would seem clear to me that two months should not pass before an arrest 
was made. : 


* *x * 


REBUTTAL ARGUMENT BY COUNSEL ON 
BEHALF OF THE GOVERNMENT 


MR, ACHESON: 
* * * * me 

Now, defense counsel has suggested a new hazard of undercover 
work, ladies and gentlemen. It is to be maligned in court and to have the 
charge made that one is free with the truth for having attempted to con- 
ceal one's ope rations and catch criminals at their own game. This is un- 
doubtedly a hazard that Officer Heath didn't have in mind when he went 
into police work. I should doubt that the kind of accusation that is made 
here is one, if true, would permit him freely to operate as a member of 
the Police Department. 

But be that as it may, you make your own determination of the 
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credibility of Officer Heath, and you make that, of course, armed with your 
common sense. as well as your observation of his conduct on the witness 
stand. 

Last. I simply want to say that there is no issue in this case of any 

kind of the failure of Officer Heath to identify the defendant. He 
identified him for you in court. The reasons for the lapse of time between 
April and the arrest of the defendant in June is a matter of complete specu- 
lation. There is no ‘showing that he could be found. There are any num- 
bers of reasons why the delay might have been postponed. 

I think you ladies and gentlemen would do best to disregard any ef- 
fort on the part of defense counsel to say that the failure of arrest and the 
delay in the arrest was because of the inability of Officer Heath to identify 
the defendant in the case. Had that been true, it would, of course, be a rea- 
son why he could never be identified and presumably a reason why he could 
not be arrested yet. 


= * 


Washington, D. C. 
March 16, 1962. 


* x 
JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury: The case before 
us is a very simple one. The trial was very short, the facts are few, and 
the question for you to decide is not difficult. I might perhaps make my 
remarks correspondingly brief. There may be some of you, however, who 
have not as yet participated in a trial of a criminal case since you started 
your service about ten days ago, and for that reason I will make my re- 
marks somewhat more detailed and more elaborate than perhaps the case 
itself warrants. 

Before proceeding to discuss the case, I want to make a few pre- 
liminary observations concerning your duties and my duties. 

Under the system of trying cases in the Federal Courts, where the 
trial is by jury, it is the function of the Judge and the duty of the Judge to 
instruct the jury in respect to the principles of law that must govern the 
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disposition of the case on trial. You ladies and gentlemen of the jury are 


bound and obligated to take the law from the Court and to follow the Court's 
instructions as to the law. | 

On the other hand, the jury decides the facts. You ladies and gentle- 
men of the jury are the sole judges of the facts and you must decide the 
facts yourselves on the basis of the evidence, and solely on the | Se of 
the evidence, introduced at this trial. 

In addition to instructing the jury as to the law the ssi has a still 
further function to perform, and that is to summarize, to discuss and to 
comment on the evidence and on the facts to the extent to which he deems 
it desirable to do so. This is done solely for the prupose of aiding and as- 
sisting the jury in arriving at its conclusions. The Court's summary, dis- 
cussion and comments on the facts and on the evidence are not binding on 
you, they are intended only to help you, and you need attach to them only 
such weight as you deem wise and proper. If your recollection or your 
understanding or your view of the evidence in any respect differs from 
mine, then it is your recollection, your understanding and your view of the 

evidence and of the facts that must prevail because, I repeat, the 
final decision on the facts is within your domain, my instructions are bind- 
ing on you only as concerns the law. | 

With these preliminary remarks I shall commence the discussion of 
the case on trial. : 

The defendant, Roland A. Gudger, is charged with violations of the 
narcotic laws. Specifically, the charge involves a sale or delivery of a 
quantity of narcotics by Gudger through an intermediary to a police offi- 
cer of the District of Columbia. : 

The indictment in this case names also another defendant, Carmelita 
Lindsey. Her case is not now before the Court and you are concerned only 
with the defendant Gudger. Consequently, you will ignore the mention of 
Carmelita Lindsey in the indictment and devote your attention solely to the 
defendant Gudger and your verdict or verdicts, as I shall indicate, will be 
limited only to the defendant Gudger. 
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It is your duty to determine whether the defendant is guilty or not 
guilty of the offenses with which he is charged. Your conclusion must be 
reached calmly. deliberately. objectively and impartially, solely on the 
evidence introduced at this trial. You must not be influenced by any feel- 
ing or emotion. anger on one side or sympathy on another, or any other 

feeling or emotion of any kind whatsoever. You must concentrate 
solely on the question did the defendant commit the offenses with which he 
is charged. Everything else is extraneous and must be laid to one side. 

I shall begin my instructions on the law by summarizing a few gen- 
eral principles of law that are applicable to all criminal cases, including, 
of course, this one. 

First, the fact that a defendant has been indicted and is charged with 


@ crime is not in itself an indication of guilt because an indictment is mere- 


ly the machinery and the procedure by which a defendant is brought before 


the Court and is placed on trial. 

Second, every defendant in a criminal case is presumed to be inno- 
cent. This presumption of innocence attaches to him throughout the trial 
until it is overcome by evidence. 

Third, the burden of proof is on the Government to prove the defend- 
ant’s guilt beyond a reasonable dmbt. Unless the Government sustains 
this burden and proves beyond a reasonable daubt that the defendant has 
committed every element of the offense with which he is charged, the jury 
must find him not guilty. Let me repeat. I said a moment ago that the 
burden on the Government is to prove the defendant's guilt beyond a rea- 

sonable doubt. Now, what is proof beyond a reasonable doubt? It 
does not mean proof beyond all doubt whatsoever. It does not mean proof 
to an absolute or mathematical certainty; that would be impossible. It 
means proof to a moral certainty. 

By a reasonable doubt, as its very name implies, is meant a doubt 
based on reason, and not just some whimsical speculation or some caprici- 
ous conjecture. 

I think I can more clearly explain to you the meaning of the words 
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proof beyond a reasonable doubt in simple every day es Proof be- 
yond a reasonable doubt simply means this: If after an impartial com- 
parison and consideration of all the evidence you can say to yourself that 
you are not satisfied of the defendant's guilt, then you have a reasonable 
doubt. But, on the other hand, if after such impartial com parison and con- 
sideration of all the evidence you can truthfully and candidly say to your- 

self that you have an abiding conviction of the defendant's guilt, such as 
you would be willing to act upon in the more weighty and important mat- 
ters relating to your own affairs, then you have no reasonable doubt. 

In other words, to summarize, proof beyond a reasonable doubt is 
such proof as will result in an abiding conviction of the defendant's guilt 
on your part, such a conviction as you would be willing to act upon in the 

more weighty and important matters relating to your own affairs. 

In making your decision you will consider and weigh the testimony 
of all the witnesses who have testified at this trial, as well as all the cir- 
cumstances concerning which testimony has been introduced. 

You are the sole judges of the credibility of witnesses. I mean by 
that that it is for you, and for you alone, to determine whether to believe 
any witness and the extent to which any witness should be credited. as well 
as the weight that should be attached to the testimony of any witness. 

You have observed, no doubt, that the defendant did not testify in this 
case. He did not take the witness stand. Counsel for the defendant asked 
me to advise you as to the law on this point, as he had a right todo. The 
law is this: that a defendant in a criminal case has the privilege of taking 
the witness stand and testifying if he chooses to do So. He also has the 
privilege of not taking the witness stand and not testifying. He is under no 
obligation to testify. The option is his whether or not he should take the 
witness stand and testify. The law is that the jury may not draw any un- 
favorable or adverse inference against the defendant from the fact that he 
has failed to take the witness stand and testify. 

Now this brings me to the specific charges involved in' this case, and 


I shall discuss the law relating to them in some degree of detail. At first 
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blush the law appears samewhat complicated, but it can be reduced down 
to very simple terms. which I shall endeavor to do for you. 

As has been said right along. this case involves a charge that the de- 
fendant has violated the law relating to narcotics. 


Narcotics have a recognized legitimate use in medicine. On the other 


hand. their use when not under the supervision of a physician is regarded as 
dangerous and as susceptible of an evil influence. Accordingly, the law re- 
lating to narcotics has to be framed in such a manner as to make narcotics 
available for medicinal purposes under the supervision of a physician, but 
prevent their being obtained and used for illicit and illegitimate objects. 

The law relating to narcotic drugs applies to opium, cocoa leaves, 
opiate and any compound, salt, derivative or preparation thereof. 

The specific narcotic drug involved in this case is heroin hydro- 
chloride. The Government chemist testified that heroin hydrochloride is 
a derivative of opium, and, therefore, the law relating to narcotics applies 
to heroin hydrochloride. 

Now, the evidence introduced in this case is very simple and com- 
paratively brief. Officer Heath of the Metropolitan Police Department testi- 
fied that he was assigned to duty in plain clothes in order to ferret out nar- 
cotic violations and endeavor to apprehend violators of the laws against 
narcotics. As I said, for that purpose he was working in plain clothes. 

Now, I want to say this to you: that artifice and stratagem may be 
employed by law enforcement officers in order to catch persons engaged in 
criminal enterprises... The Government may use decoys, furnish oppor- 
tunities or otherwise use lawful stratagems in order to detect violations 
of law and apprehend violators. This method of detecting criminals and 
suppressing crime is frequently regarded as essential to the enforcement 
of the law because without the use of such methods many criminals may go 
undetected and unapprehended. 

Consequently , I want to say to you that there was no basis in the evi- 
dence for the aspersions cast upon the character of Officer Heath by coun- 
sel for the defendant and I instruct you to disregard them. The most 
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charitable thing I san say about those statements is that they should not 


have been made. 

Now, Officer Heath was driving in a car, unmarked car, in plain 
clothes, in the performance of his duty, on Seventh Street, on the evening 

of April 24th, 1961. He saw one Carmelita Lindsey, whom he had 
known as a narcotic addict from his investigations of these offenses. He 
pulled over to the curb and she came over to his car. She, of course, al- 
though she knew him, she did not know and realize that he was an officer. 
The defendant Gudger was with her. The officer, in the lingo of the nar- 
cotics addicts, indicated that he was willing to buy some narcotics. Lind- 
sey and Gudger then got into his car and, at the direction of Lindsey , the 
officer drove the car to the 600 block of Q Street. He gave Lindsey six 
dollars to purchase narcotics. She turned the money over, in the view of 
the officer, according to the officer's testimony, to the defendant Gudger. 
Gudger left and returned in about ten or fifteen minutes and delivered some 
capsules to Lindsey, who in turn delivered three of them to the officer. 

These capsules were later examined and analyzed by the Government 
chemist, who testified that each of them contained white powder, of which 
heroin hydrochloride, a narcotic drug, was a part. 

Now. the indictment in this case consists of three counts because 
three different statutes are claimed and charged to have been violated by 
the defendant. Each count charges a violation of a separate statute. The 
first count charges a violation of a statute which reads as follows: 

It shall be unlawful for any person to sell, barter, exchange 
or give away narcotic drugs, except in pursuance of a written order 
of the person to whom such article is sold, bartered, exchanged or 
given, on a form to be issued in blank for that purpose by the Secre- 
tary of the Treasury or his delegate. | 
In other words, the statute makes it unlawful to make any sales or 

deliveries or gifts of narcotics except pursuant to a written order filled 
out on a blank form issued by the Treasury Department. 

Obviously, the purpose of this law is to prevent unlawful transactions 
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in narcotics because physicians when they, for proper purposes and me- 
dicinal purposes. prescribe narcotics. they use the written form furnished 
by the Treasury Department so that the Treasury Department may keep 
track of sales of narcotics. 

The first count of the indictment charges a violation of this statute. 
You will recall. no doubt. that the officer testified that he furnished no 
written order on such a blank form to either Lindsey or Gudger. 

The second count of the indictment charges a violation of a different 
statute. namely. the statute that reads as follows, and I shall read the perti- 
nent portions of the statute: 

It shall be unlawful for any person to purchase, sell, dispense 
or distribute narcotic drugs, except in the original stamped package 
or from the original stamped package. 

In other words, a violation of this statute consists either of purchas- 
ing or of selling or of dispensing or distributing a narcotic drug, except 
in the original stamped package or from the original stamped package. 

The law. however. does not even require direct proof of a purchase 
or a sale or a dispensing or a distribution af the drug. The statute con- 
tinues as follows: 

The absence of appropriate tax paid stamps from narcotic 
drugs shall be prima facie evidence of a violation of this sub-section 
by the person in whose possession the same may be found. 

In other words, if it is proven that the defendant had possession of 
the drug and, while in his possession, there were no appropriate tax paid 
stamps for those drugs, those facts are sufficient to justify the jury in 
finding the defendant guilty without any further proof. 

In this case, the officer testified that there were no tax paid stamps 
on the drugs. 

Now the third count of the indictment charges a violation of still a 


third statute. The statute is a little more complicated, but before I finish 


my remarks concerning it I think I shall be able to simplify it for you. 
The statute reads as follows: 
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Whoever fraudulently or knowingly imports or brings into the 

United States, or receives, conceals, buys, sells or in any manner 

facilitates the transportation, concealment or sale of any such nar- 

cotic drug after being imported contrary to law, shall be punished 
as the statute provides. : 

In other words, the violation charged in the third count so far as 
this statute is concerned consists in facilitating the concealment and sale 
of a narcotic drug after the narcotic drug had been imported into the United 
States contrary to law with the defendant's knowledge. | 

But the law goes on to say that the Government, in order to prove a 
violation of this particular section, does not have to prove every element 
of the offense enumerated in the statute. It provides that if the defendant 
is shown to have had possession of the narcotic drug, such possession 
shall be deemed sufficient evidence to authorize conviction, unless the de- 
fendant explains the possession to the satisfaction of the jury. 

I want to say a word about this statute. All narcotic drugs are im- 
ported, none are produced in the United States. Consequently the statute 
permits an assumption that whatever drugs are involved must! have been 
imported into this country and they must have been imported unlawfully 
because otherwise they would be handled through lawful channels through 
physicians and druggists. 

Consequently , under this statute. so far as the third count is con- 
cerned, if you find that the defendant had possession of this narcotic drug 
in the District of Columbia, then from that fact alone you are at liberty to 
find the defendant guilty of a violation of the statute, without anything more, 
unless the defendant. either by himself or by some other witness, explains 


the possession of the drug to your satisfaction. No attempt to do so has 


been made here. 

Now, I repeat again what I said at the opening of my remarks. My 
summary of the evidence and my comments on the facts and on the evidence 
are not binding on you, they are intended only to help you. You must make 
your own decision on the facts. That is your function, your duty, and your 


responsibility. 
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In reaching a decision you must use the same practical approach, 
the same ordinary common sense and the same intelligence that you would 

employ in determining any other important matter that you have oc- 
casion to decide in the course of your every day life. 

You will render a separate verdict as to the defendant Gudger alone 
on each of the three'counts of the indictment. In each instance your ver- 
dict may be either guilty or not guilty. and as of course you are aware, 
your verdict must be reached by unanimous vote. 

Are there any objections or suggestions ? 

MR. ACHESON: The Government has none, Your Honor. 

MR. SLOAN: I have one. Your Honor. 

THE COURT: You may come to the bench. 

(AT THE BENCE:) 

MR. SLOAN: ‘I would like to request, Your Honor, in view of the re- 
marks concerning the aspersions cast against the officer, that the credi- 
bility of a police officer, when he takes the stand, is as much in issue as 
any other witness and he is not immune from having his character attacked. 

THE COURT: Denied. I might say to you, in view of the fact that 
you raised the question, that I would be less than candid if I did not say to 
you that I consider those remarks unwarranted and beyond the bounds of 
proper advocacy. 

MR. SLOAN: Thank you, sir. 


= z - 


[Filed March 16, 1962] 


[VERDICT OF JURY] 

On this 16th day of March, 1962, came again the parties mentioned 
aforesaid, in manner mentioned aforesaid, and the same jury mentioned 
aforesaid, in this cause, the hearing of which was respited yesterday; 
whereupon, after hearing the instructions of the Court, the alternate jurors 
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are discharged and the jury retires to consider its verdict; thereupon, 
the jurors return into Court and, upon their oath, say the defendant is 
guilty as indicted. The case is referred to the Probation Officer of the 
Court and the defendant is remanded to the District of Columbia Jail. 
By direction of : 


Alexander Holtzoff 
Presiding Judge 
Criminal Court #1 


* * * 


[Filed April 10, 1962] 
INFORMATION AS TO PREVIOUS CONVICTIONS 

The United States Attorney, pursuant to Public Law 255, 82nd Con- 
gress, Chapter 666, 1st Session, in such case provided for, informs the 
Court that the conviction of the above-named defendant, Roland A. Gudger, 
in this case on March 16, 1962, is not a first offense, but is a subsequent 
offense , the defendant before said conviction pled guilty to the following 
offense: | 

United States v. Roland A. Gudger, Criminal Case No. 700-54, United 
States District Court for the District of Columbia. A plea of guilty to 
counts one and seven of the indictment was entered on October 6, 1954, 
for violation of the Harrison Narcotics Acts, Title 26, United States Code, 
Section 2553(a). The defendant was sentenced on October 22 : 1954, toa 
term of imprisonment of from two to six years and to pay a fine of $200.00. 


The defendant named in this case, Criminal Case No. 462-61, is the same 
defendant named in Criminal Case No. 700-54. 


/s/ David C. Acheson 
United States Attorney 


/s/ Joel D. Blackwell | 
Assistant United States Attorney 


[Filed April 16, 1962] 
JUDGMENT AND COMMITMENT 

On this 11th day of April, 1962 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, David E. Sloan. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Violation of Title 26, 
U. S. Code, Sections £705 @) and 4704 @); Violation of Title 21, U.S. 
Code. Section 174 as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court. 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for impris- 
onment for a period of Ten (10) Years on count one (1); Ten (10) Years on 
count two (2); Ten (10) Years on count three (3); all of said sentences to 
run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff 
United States District Judge. 


The Court recommends commitment to Lexington, Kentucky. 


[Filed April 27, 1962] 
Notice of Appeal 
Roland A. Gudger: 200 - 19-St. S.E., Washington, D.C. 
Violations Harrison Narcotic Act. 


An Appeal from the judgement and sentence entered by this court 
on April, 11. 1962. 


District of Columbia Jail. 


I, the above named Appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


stated judgement. 


/s/ Roland A. Gudger 
Petitioner Pro. S.E. 


[JURAT the 23rd day of April 1962]. 


